UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS

HOUSTON DIVISION
In re ENRON CORPORATION § Southored States COUS o
SECURITIES LITIGATION § FILED
: § DEC 0 § 2003
This Document Relates To: §
§ ichast A Mby, Slerk
MARK NEWBY, et al., individually § B A
and on behalf of all others similarly §
situated, §
§
Plaintiffs, § -
§ Civil Action No. H-01-3624
V. § (Consolidated) L .
§
ENRON CORP.,, et al. §
§
Defendants. §
§

FINANCIAL INSTITUTIONS’ SUPPLEMENTAL
FILING IN OPPOSITION TO LEAD PLAINTIFF’S MOTION TO COMPEL THE
BANKS TO PRODUCE THE TRANSCRIPTS OF THE SWORN STATEMENTS
OF THEIR CURRENT AND FORMER EMPLOYEES

The undersigned Financial Institutions' respectfully submit this supplemental
filing in opposition to Lead Plaintiff’s motion to compel the production of transcripts of
sworn statements provided to the Enron Corp. Bankruptcy Examiner (the “Examiner”) by
current and former employees of the Financial Institutions.

Lead Plaintiff’s motion to compel is set to be heard by this Court on December
11, 2003 at 2:00 p.m. Prior to Lead Plaintiff filing its motion to compel in this Court, the

Financial Institutions filed a motion for a protective order with the bankruptcy court. The

Financial Institutions asked Judge Gonzalez for an order barring discovery of the

! For purposes of this filing, “Financial Institutions” refers to Bank of America Corporation, Banc of
America Securities LLC, Barclays Bank PLC, Canadian Imperial Bank of Commerce, CIBC World
Markets Corp., CIBC World Markets plc, Credit Suisse First Boston LLC, Lehman Brothers Inc., Lehman
Brothers Holdings Inc., Merrill Lynch & Co., Inc., Merrill Lynch, Pierce Fenner & Smith Incorporated.
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transcripts of the sworn statements of their current and/or former employees because the
confidentiality orders at issue in the Financial Institutions’ motion and the Examiner
transcripts were generated under the auspices of the bankruptcy proceeding.

On December 4, 2003, Judge Gonzalez held a hearing on the Financial
Institutions’ motion for a protective order. For the Court’s reference, the transcript of the
December 4, 2003 hearing is attached hereto as Exhibit A. The portion of the hearing
dedicated to the Financial Institutions’ motion is transcribed on pages 7 — 37 of Exhibit
A. After hearing from all interested parties, Judge Gonzalez granted the Financial
Institutions’ motion for a protective order. Exhibit A, p. 35 —37.

On December 8, 2003, Judge Gonzalez entered a formal order granting the
Financial Institutions’ motion, and protecting the transcripts of the sworn statements of
the Financial Institutions’ current and/or former employees from “disclosure in the
consolidated private securities litigation known as Newby v. Enron Corp. et al., H-01-
CV- 3624 (S.D. Tex.)(Harmon, J.).”2 Judge Gonzalez’s December 8, 2003 order is
attached as Exhibit B.

For the reasons stated in their opposition to Lead Plaintiff’s motion to compel and
for the reasons stated herein, the Financial Institutions respectfully request that the Court

deny Lead Plaintiff’s motion to compel.

? Based on statements by Judge Gonzalez during the December 4, 2003 hearing, the Financial Institutions
understand that Judge Gonzalez and this Court have discussed the Lead Plaintiff’s and Financial

Institutions’ respective motions related to the Examiner transcripts. Exhibit A, p. 36.
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December 9, 2003

OF COUNSEL:

Richard W. Clary

Julie A. North

CRAVATH, SWAINE & MOORE LLP
Worldwide Plaza

825 Eighth Avenue

New York, NY 10019-7475

Telephone: (212) 474-1000

Telecopier: (212) 474-3700

George W. Bramblett, Jr.
Southern Dist. Id No. 10132
Texas Bar No. 02867000
Noel M.B. Hensley
Southern Dist. Id. No. 10125
Texas Bar No. 09491400
HAYNES anp BOONE, LLP
901 Main Street, Suite 3100
Dallas, TX 75202-3789
Telephone: (214) 651-5000
Telecopier: (214) 651-5940

Odean L. Volker

Southern Dist. Id. No. 12685
Texas Bar No. 20607715
HAYNES AnND BOONE, LLP
1000 Louisiana Street, Suite 4300
Houston, TX 77002-5012
Telephone: (713) 547-2000
Telecopier: (713) 547-2600

Respectfully submitted,

D e
Lawrence D. Finder
Southern Dist. Id. No. 602
Texas Bar No. 07007200
HAYNES anD BOONE, LLP
1000 Louisiana Street, Suite 4300
Houston, TX 77002-5012
Telephone: (713) 547-2000
Telecopier: (713) 547-2600
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Hugh R¢Whiting
Texas Bar No. 21373500
Southern Dist. Id. No. 30188
JONES DAY
717 Texas Avenue, Suite 3300
Houston, Texas 77002-3008
Telephone: (832) 239-3939
Telecopier: (832) 239-3600

OF COUNSEL:

David L. Carden

Robert C. Micheletto

(not admitted in New York)
JONES DAY

222 East 41st Street

New York, New York 10017-6702
Telephone: (212) 326-3939
Telecopier: (212) 755-7306

ATTORNEYS FOR DEFENDANTS
LEHMAN BROTHERS HOLDINGS INC.
AND LEHMAN BROTHERS INC.
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Mark D. Manela

State Bar No. 12894500

S.D. Texas I.D. No. 1821

MAYER, BROWN ROWE & MAW LLP
700 Louisiana, Suite 3600

Houston, Texas 77002

Telephone: (713) 221-1651

Telecopier: (713) 224-6410

OF COUNSEL:

William H. Knull, III

State Bar No. 11636900

S.D. Texas 1.D. No. 7701

MAYER, BROWN ROWE & MAW LLP
700 Louisiana Street, Suite 3600

Houston, Texas 77002-3600

Telephone: (713) 221-1651

Telecopier: (713) 224-6410

Alan N. Salpeter

Michael L. Odorizzi

T. Mark McLaughlin

MAYER, BROWN ROWE & MAW LLP
190 South LaSalle Street

Chicago, Illinois 60603

Telephone: (312) 782-0600

Telecopier: (312) 701-7711

B. J. Rothbaum

HARTZOG CONGER CASON & NEVILLE

1600 Bank of Oklahoma Plaza

201 Robert S. Kerr Avenue

Oklahoma City, Oklahoma 73102

Telephone: (405) 235-7000 ?

ATTORNEYS FOR DEFENDANTS CANADIAN IMPERIAL BANK OF
COMMERCE, CIBC WORLD MARKETS CORP., CIBC WORLD MARKETS,
plc
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Barry Abrafns

Texas Bar No. 00822700

S.D.ID. 2138

ABRAMS, SCOTT & BICKLEY, LLP
700 Louisiana, Suite 1800

Houston, Texas 77002

Telephone: (713) 228-6601

Telecopier: (713) 228-6605

OF COUNSEL:

David H. Braff

Michael T. Tomaino, Jr.

Jeffrey T. Scott

SULLIVAN & CROMWELL LLP
125 Broad Street

New York, New York 10004-2498
Telephone: (212) 558-4000
Telecopier: (212) 558-3588

ATTORNEYS FOR DEFENDANTS BARCLAYS BANK PLC
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Tayl . Hicks

Texas Bar No. 09585000

Southern Dist. Id. No.. 3079

HICKS THOMAS & LILIENSTERN,
LLP

700 Louisiana, Suite 1700

Houston, Texas 77002

Telephone: (713) 547-9100

Telecopier: (713) 547-9150

OF COUNSEL:

Herbert S. Washer

James D. Miller

Ignatius A. Grande

CLIFFORD CHANCE USLLP
200 Park Avenue

New York, New York 10166
Telephone: (212) 878-8000
Telecopier: (212) 878-8375

Robert F. Serio

Mitchell A. Karlan

Marshall R. King

GIBSON, DUNN & CRUTCHER LLP
200 Park Avenue

New York, New York 10166

Telephone: (212) 351-4000

Telecopier: (212) 351-4035

ATTORNEYS FOR DEFENDANT MERRILL LYNCH & CO., INC. AND
MERRILL LYNCH, PIERCE, FENNER & SMITH, INCORPORATED
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Charles G. King 7/4 é /

Texas Bar No. 11470000
Southern Dist. Id. No.1344
KING & PENNINGTON LLP
1110 Louisiana Street

Suite 5050

Houston, Texas 77002
Telephone: (713) 225-8404
Telecopier: (713) 244-8408

OF COUNSEL:

Gregory A. Markel

Ronit Setton

Nancy I. Ruskin

CADWALADER WICKERSHAM & TAFT LLP
100 Maiden Lane

New York, New York 10038

Telephone: (212) 504-6000

Telecopier: (212) 504-6666

ATTORNEYS FOR DEFENDANTS BANK OF AMERICA CORPORATION AND
BANC OF AMERICA SECURITIES LLC
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CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing instrument was
served on counsel electronically via the www.esl3624.com website pursuant to the
Court’s order in Newby v. Enron Corp. et al. on this 9" day of December, 2003.
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Odean L.%&‘k/er
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The Exhibit(s) May

Be Viewed in the |

Office of the Clerk
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